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The system of dispute settlement in 
the law of the sea 

 Before entry into force of UN Convention on the 
Law of the Sea (UNCLOS) in November 1994, means 
available for settling law of the sea disputes were 
those that applied generally to the settlement of 
disputes in international law, viz. 
• diplomatic means (primarily negotiation, 

occasionally with assistance from a third party in 
form of good offices, mediation, conciliation or 
inquiry), or 

• judicial means (International Court of Justice or 
arbitration) 

 



System of dispute settlement in the 
law of the sea (cont) 

 
States tend to prefer diplomatic means because: 
• They want to retain control of the dispute – 

international litigation can be unpredictable 
• They may not be prepared to lose if they litigate 
• Easier to compromise if not bound by strict rules 

of law and the parameters of the dispute 
• May be quicker and cheaper 
• Judicial means may not be available or may be 

seen as unfriendly   
• Less publicity 
 



System of dispute settlement in the 
law of the sea (cont) 

 
Sometimes judicial means are preferred, e.g. 

–Where there is a desire for a legally 
binding/certain outcome 

–Where diplomatic means seem unlikely to 
resolve the dispute 

–By weaker States in asymmetric power 
relationships 

– For domestic political purposes, e.g. Spain v 
Canada (1995) 

  
 



UNCLOS system of dispute settlement 

Two stages:  

• States parties (currently 166) must attempt to settle disputes 
relating to the interpretation or application of UNCLOS by 
agreed means of their own choice 

• If this fails to resolve dispute, either party to the dispute may, 
subject to some exceptions, unilaterally refer the dispute to 
settlement by judicial means. Such means comprise: 
 International Tribunal for the Law of the Sea (ITLOS) 

 ICJ 

 Arbitration in accordance with Annex VII 

 Arbitration in accordance with Annex VIII for disputes concerning 
fisheries, protection of the marine environment, marine scientific 
research or navigation 

• States have a choice of means. If their choices do not coincide 
or they have made no choice (75% of parties), means is Annex 
VII arbitration. 

 



Settlement of Non-UNCLOS disputes 
• UNCLOS system extended to ca. 15 other treaties 
 
• Otherwise, law of the sea disputes that do not involve the 

interpretation or application of UNCLOS or where one of 
parties to the dispute is not a party to UNCLOS, traditional 
means of settlement must be used.  
 

• Some law of the sea treaties provide their own specialised 
mechanisms for settling disputes, e.g. various fisheries 
treaties for technical disputes.  

  
• Regional courts may also be involved in settlement of law 

of the sea disputes, e.g. EU Member States must refer 
disputes relating to UNCLOS that fall within the EU’s area 
of competence to the Court of Justice of the EU (see 
Commission v Ireland (2006)).     
 



Record of dispute settlement in the 
law of the sea since 1995 

 Undoubtedly many disputes have been settled 
through diplomatic means, but no central and 
systematic record. So record below relates solely to 
judicial means.  
  
UNCLOS cases begun 1995-2012 (inclusive) 
 ITLOS: 14 (of which 9 prompt release), plus 1 advisory 

 opinion and 4 provisional measures for Annex VII 
cases 

 ICJ: 0 
 Annex VII arbitration: 8 
 Annex VIII arbitration: 0 
 Total: 22, plus 1 advisory opinion 



Record since 1995 (cont) 
Non-UNCLOS cases begun 1995-2012 (inclusive) 
(excluding regional courts) 
 ICJ: 6 

 Arbitration: 3 

 Total: 9 

 Grand total: 31, plus 1 advisory opinion  

  

Comparison with law of the sea cases begun 1977-
94 (inclusive)  
 ICJ: 10 

 Arbitration: 5 

 Total: 15 (also one conciliation) 

 



Record since 1995 (cont) 
 

Law of the sea cases begun in 2013 (to date)  

 ITLOS: 0, plus 1 advisory opinion and 1 provisional 
measure for Annex VII case 

 Annex VII arbitration: 3 

 ICJ (non-UNCLOS): 2 

 Arbitration: 2 

 Total: 7, plus 1 advisory opinion 

 



Record since 1995 (cont) 

Outcome of law of the sea cases begun 1995-2012 
 Decision on merits: 16 (one unsuccessful applicant), of 

which 7 prompt release  
 Lack of jurisdiction: 5 
 Settled out of court: 4 
 Pending: 6  
  
Subject matter of law of the sea cases begun 1995-2012 
(2013 cases in brackets) 
 Maritime boundary delimitation:  10 (3) 
 Prompt release of fishing vessels: 9 (0) 
 Environmental issues: 4 (0) 
 Living resources: 4 (2) 
 Wrongful arrest/detention of non-fishing vessels: 4 (1) 
 Other: 0 (1) 
 



Record since 1995 (cont) 
Parties in law of the sea cases begun 1995-2012 
(2013 cases in brackets) 
 Africa: 8 (0) 
 Asia: 12 (3) 
 Eastern Europe: 5 (2) 
 Latin America & Caribbean: 20 (4) 
 Western European & Others: 18 (4) 
 
Did litigation settle the dispute? 
    Yes No Don’t know 
Decision on merits   2  3       11 
Settled out of court   4  0         0 
Lack of jurisdiction   1        3               1 
 



Background 
• Over-exploitation of whales 
• International Whaling Commission (IWC) introduced 

moratorium on commercial whaling in 1982 
• Japan objected 
• In 1987 Japan withdrew its objection under pressure 

from the USA 

The Whaling Case 



 
 
 
 

Continued Japanese whaling 
In spite of moratorium, Japan has continued to kill whales, claiming 
it is for scientific purposes. Scientific whaling allowed as an 
exception to moratorium by Art VIII of the International Convention 
for the Regulation of Whaling  
Other States contest Japan’s bona fides because of:  
number of whales killed (e.g. 1987-2005 Japan killed 6,800 minke 
whales, compared with 840 for scientific purposes in previous 31 
years)  
fact that meat of such whales is sold commercially 



Whaling case (cont) 
Diplomacy 
• Sustained criticism of Japan in IWC. It has urged Japan to 

use non-lethal methods of research 
• Outside IWC aide memoires sent to Japan by 30 States and 

EU Commission 
• Protest by environmental NGOs, including direct action 
  
Litigation 
• In 2010 Australia began proceedings against Japan in ICJ, 

basing jurisdiction on the optional clause, claiming that 
Japanese “scientific whaling” was in breach of the ICRW 

• In 2012 New Zealand intervened 
• Judgment due in next few months 
• ICJ will have to decide: 

– Whether it has jurisdiction (Japan argues that it does not) 
– If it has, whether Japan is in breach of the ICRW 

 



The Arctic Sunrise Case 
• 18 Sept Greenpeace activists boarded Russian oil 

platform in Barents Sea as part of campaign 
against oil exploitation in the Arctic. 

• Next day Russian authorities arrested and 
detained Arctic Sunrise, a Dutch-registered ship 
chartered by Greenpeace, and all those on board. 

• The arrest took place in Rus  

 



Arctic Sunrise Case (cont) 
• Grounds given by Russian authorities for the arrest have 

changed over time: terrorism; enforcement of EEZ and 
continental shelf rights; piracy; dangerous navigation; and 
hooliganism. 

  

• 4 October Netherlands instituted arbitral proceedings against 
Russia under Annex VII, claiming that the arrest and detention of 
the Arctic Sunrise and her crew was a violation of UNCLOS. 

 

• On 21 October Netherlands applied to the ITLOS for provisional 
measures, requesting the ITLOS to order the release of the Arctic 
Sunrise and all those on board and the suspension of 
administrative or judicial proceedings against them.  

 Hearing tomorrow; order likely in about one month. 



Arctic Sunrise Case (cont) 
• Russia regards the dispute as within one of exceptions 

to compulsory dispute settlement, namely disputes 
concerning “law enforcement activities in regard to the 
exercise of sovereign rights and jurisdiction”  

 
• Russia also stated that it will not take part in the Annex 

VII and ITLOS proceedings. 
• Can ITLOS go ahead? Yes.  
• Can the arbitral tribunal go ahead? Yes; cf. Philippines 

v. China. 
• Will Russia comply with any order by the ITLOS or 

ruling by the arbitral tribunal?? 
• Cf. experience of ICJ in 1970s and 1980s, e.g. Hostages 

case (USA v. Iran); Nicaragua v. USA (merits); and 
Fisheries Jurisdiction cases (Germany and UK v. Iceland)   
 



Advisory opinion on fisheries 
Background 

Crisis in world fisheries  

Much illegal fishing – perhaps 30% of total 
world catch 

Particular problem off W. Africa – lack of 
coastal State enforcement capacity 

 



Advisory opinion on fisheries (cont.) 

  

Request to ITLOS for advisory opinion, March 2013  
From Sub-Regional Fisheries Commission 

(members: 7 W. African States) 
4 questions: three on obligations and liability of 

flag States and international organizations for 
illegal fishing by their vessels; one on coastal 
State conservation duties  

ITLOS has invited following to make submissions: 
– SRFC 
– Other 159 parties to UNCLOS 
– 33 regional fishery bodies 
– 15 other organizations, including IUCN 

 



Advisory opinion on fisheries (cont) 
Why did SRFC request advisory opinion rather than instituting 
dispute settlement proceedings? 
Possible reasons: 
• SRFC has no competence to institute dispute settlement 

proceedings  
• No need to identify potential defendant State(s) 
• No need to prove illegal fishing or attempt to quantify it 
• Cheaper and probably quicker 
• Any ruling will cover all distant-water fishing States 
• ITLOS may be able to range more widely interpreting/developing 

the law than in a contentious case 
 

Some drawbacks:  
• Possible problems with jurisdiction 

 No explicit power to give opinions in ITLOS Statute, but Rule 138 
provides for this. Does it fall within Art. 21 of Statute: Jurisdiction of 
ITLOS includes “all matters specifically provided for in any other 
agreement which confers jurisdiction” on ITLOS? 

• Advisory opinions not legally binding 
 



Advisory opinion on fisheries (cont) 

Possible strategies of those making submissions 
• Contest the jurisdiction of ITLOS (USA – but not 

invited to make submission; others?) 
• Distant-water fishing States – downplay 

obligations and liability of flag States for illegal 
fishing by their vessels 

• Coastal States – emphasise obligations and 
liability of flag States for illegal fishing by their 
vessels 

• IUCN – emphasise conservation obligations of 
both flag and coastal States 
 



Some conclusions 
• Judicial settlement of law of the sea disputes is still 

relatively infrequent (1-2 cases p.a.), but position 
may be changing. Numbers of cases not that 
important – more cases are not necessarily a good 
sign. Cf. WTO: 20+ cases p.a. 

• System has worked reasonably effectively so far – 
expeditious (ca. 2 years for decision, compared with 
4/5 years + for ICJ) and judgments on merits 
generally well-reasoned and cogent   

• Did judicial means of settlement resolve the dispute? 
Don’t know 

• But attitudes of China and Russia in South China Sea 
and Arctic Sunrise cases a threat to the efficacy, 
stability and possibly legitimacy of the UNCLOS 
system 

 


